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FEMA

External Commercial Borrowing (ECB) wunder Foreign Exchange

Management Act (FEMA) — Part 2:

In the first part, we discussed about the framework of raising ECB under Track I. In this
paper, we will discuss the framework of raising ECB under Track I1.

Track II: Long Term foreign currency denominated ECB with minimum maturity
period of 10 years.

Forms of ECB
ECBs can be raised in any of the following forms:

1. Loans

Issue of non-convertible, optionally convertible or partially convertible
preference shares/debentures

Buyers’ credit

Suppliers’ credit

Foreign Currency Convertible Bonds (FCCBs) or

Foreign Currency Exchangeable Bonds (FCEBS)
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FEMA(cont.)

Eligible Borrowers:

Any Indian Company, body corporate or firm can raise money through ECB. Following
categories of entities can raise ECB under track II:

I. Real Estate Investment Trusts (REITS);
ii. Infrastructure Investment Trusts (INVITS);
iii. All the Companies that are mentioned in track I i.e.:
a) Companies in manufacturing sector
b) Software development sector
c) Shipping and Airlines Companies
d) Unitsin Special Economic Zones (SEZs)
e) Companies in infrastructure sector

f) Certain categories of NBFCs.

Recognised Lenders:
Following non-resident lenders are recognised lenders of ECB under Track II:

All the recognised lenders under Track | except overseas branches or subsidiaries of
Indian banks are recognised lenders under Track Il. They are:

International Banks
International Capital Markets
Multilateral Financial institutions
Export Credit Agencies
Suppliers’ of Equipment

o o~ w0 NP

Foreign Equity Holder - Foreign Equity Holder would mean direct equity holding
of minimum 25% in borrowing Company OR indirect equity holder with
minimum indirect equity holding of 51% OR group Company with common

parent Company.
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FEMA(cont.)

These lenders proposing to extend ECB to Indian borrower have to furnish a certificate
of due diligence from overseas bank and is subject to regulations of host country which
should clearly mention:

I. The lender maintains account with the bank since minimum of 2 years;
ii. The lending entity is organised as per local laws and it held in good esteem by
business community and

iii. There is no criminal action pending against it.

This host country must adhere to Financial Action Task Force (FATF) guidelines on

Anti-money laundering, combating the financing of terrorism.

Permitted End-use of funds:

The ECB proceeds under Track Il can be used for ALL purposes except the following:
I. Real estate activities;
ii. Investing in Capital markets;
iii. Using the proceeds of equity investments domestically;
iv. On-lending to other entities with any of the above activities;

v. Purchase of Land.

The respective conditions mentioned for end-use prescription under track I will also be

applicable under Track 1.

Minimum Average Maturity period:

Under Track Il, Indian eligible borrower can accept ECB from non-resident recognised

lender with minimum maturity period of 10 years irrespective of the amount.
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FEMA(cont.)

All-in-cost ceiling:

Under Track I, the maximum spread over the benchmark allowed is 500 basis points

per year.

Penal interest, in case of default or breach of agreement, should not be more than 2%

over the contracted rate of interest.

Debt-Equity ratio:

For ECB raised from direct equity holder under automatic route, the ECB liability of the
borrower towards foreign equity holder should not be more than 4 times the equity
contributed by the foreign equity holder. This mean that the debt equity ratio towards
the foreign lender should not be more than 4:1. For ECB raised under approval route,
this ratio should not be more than 7:1. However, for ECBs raised by the borrower is less

than USD 5 million, these restrictions would not apply.
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DIRECT TAX

Foreign directors in Indian Company - Requirement of obtaining

Permanent Account Number:

Section 139A of The Indian Income Tax Act specifies the list of persons who are
required to obtain Permanent Account Number (PAN card) within the prescribed time
limits.

Finance Act, 2018 has introduced clause (v) and (vi) to sub-section (1) to Section
139(1) to include the following categories of persons who are also now required to
obtain their PAN card.

1. Every resident, other than individual, which enters into a financial transaction
of an amount aggregating to Rs. 250,000/- or more in a financial year.

2. Every person who is a Managing Director, director, partner, trustee, author,
founder, karta, chief executive officer, principal officer or office bearer of the
person referred to in above clause or any person competent to act on behalf of
the person referred to in above clause.
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DIRECT TAX(cont.)

This signifies that every person, whether resident or non-resident in India, who
is a director in an Indian Company that has financial transaction of Rs.
250,000/- or more in a financial year will have to compulsory obtain Indian
PAN card.

Let us take an example that say a Company in Italy has set up its Indian Private
Limited Company in India (ICo). The I1Co has three directors, two of them are
Italian resident and one Indian resident. The 1Co has financial transaction in
excess of Rs. 250,000/- in a financial year. Let us also assume that the Italian
directors are not working for Indian company and they are not paid any salary
from the 1Co.

According to the new provisions in the Act, in addition to the Indian director,
both the Italian directors are also required to obtain Indian PAN card.

Similar situation will also prevail if Limited Liability Partnership (LLP) is
formed and there are foreign partners in that LLP. In such case the partners in
LLP, whether resident in India or non-resident, will have to obtain Indian PAN
card.

Penalty for failure to comply with this provision:
If any person fails to comply with the provisions of obtaining PAN card as stated

above, the Assessing Officer may, under section 272B of The Indian Income Tax
Act, levy penalty of a sum of Rs. 10,000/- for such default.
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OTHER ALLIED LAWS

Tax-free gratuity ceiling raised to Rs. 20 lakh for private sector employees:

The Centre has recently approved an amendment bill that seeks to increase the
maximum limit of gratuity for private and public sector employees from Rs 10 Lakhs to
Rs 20 Lakhs. This amendment effective from 29t March 2018, vide notification S.O.

1420 (E) dated 29.03.2018 increased the limit of amount of gratuity payable to an
employee under sub-section (3) of section 4 of the Payment of Gratuity Act, 1972 (39 of
1972) from the existing limit of Rs. 10 Lakhs to Rs. 20 Lakhs.

The notification follows changes in the Payment of Gratuity Act which had empowered
the government to fix the ceiling of the retirement benefit through an executive order.

The amendment bill approved by Parliament in the month of March 2018 had also
empowered the government to fix the period of maternity leave. Central Government
hereby specifies for the purposes of the clause (iv) of the Explanation to sub-section (2)
of section 2A of the Payment of Gratuity Act, 1972 that the total period of maternity
leave in the case of a female employee shall not exceed twenty-six weeks.
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OTHER ALLIED LAWS(cont.)

Accordingly, the central government has fixed the total period of maternity leave in the
case of a female employee to 26 weeks.

After implementation of the 7th Central Pay Commission, the ceiling of tax-free gratuity
amount for the central government employees was increased from Rs 10 lakh to Rs 20
lakh. The unions have been demanding for inclusion of the change in the Payment of
Gratuity Act.

So far, formal sector workers with five or more years of service are eligible for Rs 10
lakh tax-free gratuity after leaving job or at time of superannuation.

The Payment of Gratuity Act, 1972, was enacted to provide for gratuity payment to
employees engaged in factories, mines, oilfields, plantations, ports, railway companies,
shops or other establishments.

The law is applicable to employees, who have completed at least five years of
continuous service in an establishment that has 10 or more persons.
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PROUD MOMENT FOR DNV

On Thursday, 26t April, 2018 DNV hits the Financial Express front page

headlines.

The news on Alok Industries Ltd on front page carried the mention of DNV as an
independent agency for verification of trading transactions of Alok Industries Ltd with
the perspective of reporting under section 66 of IBC, 2016 caught attentions of its
readers including professional / corporate giants in the industry and other stake
holders. Once again DNV has successfully proved its presence in rendering the quality
professional services to its client and is acknowledged by newspaper headlines. It's a
big moment for DNV. Congratulations to the entire Audit team to successfully carry out
this assignment.
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PROUD MOMENT FOR DNV (cont.)
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